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Agenda

1. Maintaining Title IX Compliance

2. P-12 Schools Initiative: Promoting and Funding 

Decarbonization & Energy Efficiency Projects –

Presented by NYSERDA

3. Student Residency, Homelessness and Discipline in a 

Remote Learning World

4. Education Law § 2-d, Data Privacy and Security

5. It’s All About Balance: Key Legal Considerations 

Regarding Student and Staff Speech 
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Maintaining Title IX Compliance

Sara Visingard, Partner 
585-419-8748 

SVisingard@harrisbeach.com

Taylor Ventre, Associate 
585 419-8656 direct 

TVentre@harrisbeach.com
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Today’s Agenda

Title IX 

 Title IX Coordinator Requirements and Responsibilities

 Training Requirements

 Requirements to Create and Disseminate a Policy

 Requirements Upon actual Knowledge or Formal Complaint 
of Sexual Harassment as Defined Under the Regulations

 Record-keeping Requirements
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Title IX and DOE OCR’s Regulations

© Harris Beach PLLC 2021

Title IX of the Education Amendments of 

1972 and its Implementing Regulations

 “No person in the United States shall, on the basis of sex, be 
excluded from participation in, be denied the benefits of, or be 
subjected to discrimination under any education program or 
activity receiving Federal financial assistance.” 20 U.S.C. §
1681(a)

 Sexual harassment equals sex discrimination.

 Final Regulations were issued on May 6, 2020.

 Became effective August 14, 2020.

© Harris Beach PLLC 2021

Title IX Coordinator Requirements and 

Responsibilities
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Designating and Providing Notice of Title 

IX Coordinator(s)

 The District must designate and authorize at least one employee to 

coordinate its efforts to comply with its responsibilities under Title IX and 

the regulations.  The employee(s) must be referred to as the “Title IX 

Coordinator.” 

 The District must notify applicants for admission and employment, 

students, parents or legal guardians of elementary and secondary school 

students, employees, and all unions or professional organizations 

holding collective bargaining or professional agreements, of the name or 

title, office address, electronic mail address, and telephone number 

of the employee(s) designated as the Title IX Coordinator. 

© Harris Beach PLLC 2021

Designating and Providing Notice of Title 

IX Coordinator(s) (Cont’d)

The District must prominently display the contact 

information required to be listed for the Title IX 

Coordinator on its website and in each handbook or 

catalog that it makes available to applicants for 

admission and employment, students, parents or legal 

guardians of elementary and secondary school students, 

employees, and all unions or professional organizations 

holding collective bargaining or professional agreements.

© Harris Beach PLLC 2021

Training Requirements
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Required Training to Promote Impartial 

Investigations and Adjudications of Formal 

Complaints of Sexual Harassment
 The regulations require the District to ensure that Title IX 

Coordinators, investigators, decision-makers, and any person 
who facilitates an informal resolution process, receive training 
on:

 the definition of sexual harassment under the regulations

 the scope of the recipient’s education program or activity 

 how to conduct an investigation and grievance process 
including appeals and informal resolution processes, as 
applicable

 how to serve impartially, including by avoiding prejudgment of 
the facts at issue, conflicts of interest, and bias. 

© Harris Beach PLLC 2021

Required Training to Promote Impartial 

Investigations and Adjudications of Formal 

Complaints of Sexual Harassment (Cont’d)

 Decision-makers must receive training on issues of relevance of questions and 

evidence, including when questions and evidence about the complainant’s 

sexual predisposition or prior sexual behavior are not relevant. 

 Investigators must also receive training on issues of relevance to create an 

investigative report that fairly summarizes relevant evidence, as required by the 

regulations. 

 WEBSITE: All materials used to train Title IX Coordinators, investigators, 

decision-makers, and any person who facilitates an informal resolution process

must be publicly available on the District’s website.

 RECORDKEEPING: Training materials must be kept for 7 years.

© Harris Beach PLLC 2021

Requirements to Adopt and 

Disseminate a Policy
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Required Policy Contents and Notice

 The District must notify applicants for admission and employment, 

students, parents or legal guardians of elementary and secondary school 

students, employees, and all unions or professional organizations 

holding collective bargaining or professional agreements that it does not 

discriminate on the basis of sex in the education program or activity that 

it operates, and that it is required by Title IX and the regulations not to 

discriminate in such a manner. 

 Such notification must state that the requirement not to discriminate in 

the education program or activity extends to admission and employment, 

and that inquiries about the application of Title IX and the regulations to 

such recipient may be referred to the recipient’s Title IX Coordinator, to 

the Assistant Secretary, or both.

© Harris Beach PLLC 2021

Required Policy Contents and Notice 
(Cont’d)

 The District must adopt and publish grievance procedures 
that provide for the prompt and equitable resolution of student 
and employee complaints alleging any action that would be 
prohibited by the regulations and a grievance process that 
complies with the regulations for formal complaints of 
sexual harassment, as defined in the regulations. 

 Notice of the District’s grievance procedures and grievance 
process, including how to report or file a complaint of sex 
discrimination, how to report or file a formal complaint of 
sexual harassment, and how the recipient will respond must 
be provided to those entitled to receive the policy.

© Harris Beach PLLC 2021

Title IX Policy Should Address Required 

Anti-Retaliation Requirements

 The policy should address that neither the District nor any 
person may intimidate, threaten, coerce, or discriminate against 
any individual for the purpose of interfering with any right or 
privilege secured by Title IX or the regulations, or because the 
individual has made a report or complaint, testified, assisted, or 
participated or refused to participate in any manner in an 
investigation or proceeding.

 Complaints alleging retaliation may be filed according to the 
grievance procedures for sex discrimination set forth in the 
policy.
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Title IX Policy Should Address Required 

Confidentiality Requirements

 The District must generally keep confidential the identity of 
any individual who has made a report or complaint of sex 
discrimination, including any individual who has made a 
report or filed a formal complaint of sexual harassment, any 
complainant, any individual who has been reported to be the 
perpetrator of sex discrimination, any respondent, and any 
witness. 

 Exceptions: As may be permitted by FERPA, as required 
by law, or to carry out the purposes of the regulations, 
including conducting an investigation or proceeding.

© Harris Beach PLLC 2021

Requirements Upon Actual 

Knowledge OR Formal Complaint of 

Sexual Harassment as Defined Under 

the Regulations

© Harris Beach PLLC 2021

What is Actual Knowledge?

 “Actual knowledge” means notice of sexual 
harassment or allegations of sexual harassment to: 
 the District’s Title IX Coordinator

 any official of the District who has authority to institute 
corrective measures on its behalf, or 

 to any employee of an elementary and secondary school.

 “Notice” includes, but is not limited to, a report of sexual 
harassment to the Title IX Coordinator.
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What is Sexual Harassment?

 Sexual harassment means conduct on the basis of sex that 

satisfies one or more of the following:

 An employee of the recipient conditioning the provision of an aid, benefit, or 

service of the recipient on an individual’s participation in unwelcome sexual 

conduct;

 Unwelcome conduct determined by a reasonable person to be so severe, 

pervasive, and objectively offensive that it effectively denies a person equal 

access to the recipient’s education program or activity; or

 “Sexual assault,” “dating violence,” “domestic violence” or “stalking” as 

defined under federal laws.

© Harris Beach PLLC 2021

Responsibilities in Absence of Formal 

Complaint of Sexual Harassment

 If the District has actual knowledge of sexual harassment 
in an education program or activity of the District, it must 
respond promptly in a manner that is not deliberately 
indifferent.

 “Education program or activity” includes locations, events, 
or circumstances over which the recipient exercised 
substantial control over both the respondent and the context 
in which the sexual harassment occurs.

© Harris Beach PLLC 2021

Supportive Measures

 With or without the filing of a formal complaint of sexual harassment, as 

defined by Title IX, the Title IX Coordinator must promptly contact the 

complainant to discuss the availability of supportive measures, 

consider the complainant’s wishes with respect to supportive measures, 

inform the complainant of the availability of supportive measures, and 

explain to the complainant the process for filing a formal complaint. 

 Supportive Measures – e.g., counseling, extensions of deadlines, 

modifications of class schedules, mutual restrictions on contact between 

the parties, increased security. 

 The Title IX Coordinator is responsible for coordinating the effective 

implementation of supportive measures.
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Guiding Policies and Protocols in Absence of 

Formal Complaint of Sexual Harassment

 In the absence of a formal complaint alleging sexual 
harassment as defined under Title IX, other applicable 
Board policies, regulations and protocols must be 
followed when concerns of harassment, discrimination or 
bullying arise.  E.g.:

 Dignity for All Students (Students)

 Sexual Harassment in the Workplace (Employees) 

 The District's Code of Conduct

© Harris Beach PLLC 2021

What Documentation/Recordkeeping is 

Required?

 In the absence of a formal complaint, maintain for 7 years 
when sexual harassment as defined under Title IX is alleged 
documentation and evidence regarding the investigation (per 
Board Policies), including:

 any determination regarding responsibility

 any audio or audiovisual recording

 any disciplinary sanctions imposed on the respondent, and 

 any remedies provided to the complainant designed to 
restore or preserve equal access to the District’s education 
program or activity

© Harris Beach PLLC 2021

What Documentation/Recordkeeping is 

Required? (Cont’d) 

 Create and maintain for 7 years, records of any actions, 
including any supportive measures, taken in response to a 
report of sexual harassment. 
 If no supportive measures are provided, document and maintain the 

reasons why such a response was not clearly unreasonable in light 
of the known circumstances. 

 Document and maintain for 7 years the basis for the District’s 
conclusion that its response to actual knowledge of sexual 
harassment was not deliberately indifferent.

 Document and maintain for 7 years that the District has taken 
measures designed to restore or preserve equal access to its 
education program or activity. 



2/10/2021

10

© Harris Beach PLLC 2021

Responsibilities When Formal Complaint 

of Sexual Harassment is Made
 What is a Formal Complaint? “Formal complaint” means a document filed by a 

complainant or signed by the Title IX Coordinator alleging sexual harassment against a 

respondent and requesting that the District investigate the allegation of sexual 

harassment. 

 “Document filed by a complainant” means a document or electronic submission (such 

as by electronic mail or through an online portal) that contains the complainant’s physical 

or digital signature, or otherwise indicates that the complainant is the person filing the 

formal complaint.

 A complainant must be participating in or attempting to participate in the education 

program or activity of the recipient with which the formal complaint is filed. 

 A formal complaint may be filed with the Title IX Coordinator in person, by mail, or by 

electronic mail, by using the contact information required to be listed for the Title IX 

Coordinator and by any additional method designated by the recipient. 

© Harris Beach PLLC 2021

Specific Grievance Process Applies and 

Must be Set Forth in Board Policy

 Equitable Treatment for Parties - no remedies or disciplinary sanctions 

other than supportive measures unless determination of guilt following 

required grievance process.  

 Evaluate All Relevant Evidence Objectively - both inculpatory and 

exculpatory evidence must be evaluated / credibility determinations may 

not be based on a person’s status as a complainant, respondent, or 

witness.

 Title IX Personnel Training and Anti-Bias Requirements - Title IX 

Coordinator, investigator, decision-maker and others involved must have 

no conflict of interest or bias and must receive required training.   

 Presumption Respondent Not Responsible – presumption applies 

until determination regarding responsibility is made at the conclusion of 

the grievance process.

© Harris Beach PLLC 2021

Specific Grievance Process Applies and 

Must be Set Forth in Board Policy (Cont’d)

 Reasonably Prompt Time Frames for the Grievance Process - including 

for filing and resolving appeals and for the informal resolution process (if 

offered) / allow for temporary delay or extension for good cause.

 Possible Disciplinary Sanctions or Remedies - describe or list possible 

disciplinary sanctions or remedies following determination of responsibility.

 State the Standard of Evidence - e.g., preponderance of the evidence 

standard / apply for all formal complaints against students and employees.

 Right to Appeal – identify procedures and bases to appeal.

 Range of Supportive Measures – detail range of supportive measures 

available to complainants and respondents. 

 Legally Privileged Information – don’t seek, use, access or require.
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Notice of the Allegations

 Upon receipt of a formal complaint of sexual harassment as defined by the 

regulations, the District must provide the following written notice to the 

parties who are known:

 Notice of the recipient’s grievance process that complies with the 

regulations, including any informal resolution process.  This may be 

accomplished by providing a copy of the Board policy.  

 Notice of the allegations of sexual harassment potentially constituting 

sexual harassment, including sufficient details known at the time and 

with sufficient time to prepare a response before any initial interview. 

 Sufficient details include: the identities of the parties involved in 

the incident, if known, the conduct allegedly constituting sexual 

harassment, and the date and location of the alleged incident, if 

known. 

© Harris Beach PLLC 2021

Notice of the Allegations (Cont’d)

 The written notice must also include a statement that the respondent 

is presumed not responsible for the alleged conduct and that a 

determination regarding responsibility is made at the conclusion of the 

grievance process. 

 The written notice must inform the parties that they may have an 

advisor of their choice, who may be, but is not required to be, an 

attorney, and may inspect and review evidence. 

 The written notice must inform the parties of any provision in the 

District’s Code of Conduct that prohibits knowingly making false 

statements or knowingly submitting false information during the 

grievance process.

 Supplement the notice as may be necessary.  

© Harris Beach PLLC 2021

Mandatory and Discretionary Dismissal 

of Formal Complaint
 Mandatory Dismissal - If the conduct alleged would not constitute sexual harassment 

as defined in the regulations, even if proved, did not occur in the District’s education 

program or activity, or did not occur against a person in the U.S., then the District MUST

dismiss the formal complaint with regard to that conduct for purposes of sexual 

harassment under Title IX or the regulations.  (This does not preclude action under 

another policy or the District’s Code of Conduct.)

 Discretionary Dismissal: The District MAY dismiss the formal complaint or any 

allegations therein, if at any time during the investigation: a complainant notifies the Title 

IX Coordinator in writing that he/she would like to withdraw the formal complaint or any 

allegations therein; the respondent is no longer enrolled or employed by the District; or 

specific circumstances prevent the District from gathering evidence sufficient to reach a 

determination as to the formal complaint or allegations therein.

 Notice of dismissal must be promptly and 

simultaneously sent to both parties.
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Investigating a Formal Complaint of 

Sexual Harassment
When investigating a formal complaint and throughout 

the grievance process, the District must:
 Ensure that the burden of proof and gathering evidence 

rests on the District.
 Not use, access, request or consider treatment records 

without voluntary written consent.
 Provide an equal opportunity for the parties to present 

witnesses, including fact and expert witnesses, and other 
inculpatory and exculpatory evidence.

 Not restrict the ability of either party to discuss the 
allegations under investigation or to gather and present 
relevant evidence.

© Harris Beach PLLC 2021

Investigating a Formal Complaint of 

Sexual Harassment (Cont’d)

 When investigating a formal complaint and throughout the grievance 

process, the District must:

 Provide the parties the same opportunities to have others present 

during the grievance proceeding, including the opportunity to be 

accompanied to any meeting or proceeding by the advisor of their 

choice (does not need to be an attorney).

 The District may limit the advisor’s participation as long as the 

restrictions apply to both parties.

 Provide, to a party whose participation is invited or expected, written 

notice of the date, time, location, participants, and purpose of all 

investigative interviews, or other meetings, with sufficient time for the 

party to prepare to participate.

© Harris Beach PLLC 2021

Investigating a Formal Complaint of 

Sexual Harassment (Cont’d)

 When investigating a formal complaint and throughout the 
grievance process, the District must:

 Provide both parties an equal opportunity to inspect and 
review any evidence obtained as part of the investigation 
that is directly related to the allegations raised in a formal 
complaint. 

 This must include the evidence upon which the District does 
not intend to rely in reaching a determination regarding 
responsibility and inculpatory or exculpatory evidence 
whether obtained from a party or other source, so that each 
party can meaningfully respond to the evidence prior to 
conclusion of the investigation. 
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Investigating a Formal Complaint of 

Sexual Harassment (Cont’d)

 When investigating a formal complaint and throughout the grievance 
process, the District must:

 Prior to completion of the investigative report, the District must send 
to each party and the party’s advisor, if any, the evidence subject to 
inspection and review in an electronic format or a hard copy, and 
the parties must have at least 10 days to submit a written 
response, which the investigator will consider prior to completion of 
the investigative report. 

 Create an investigative report that fairly summarizes relevant 
evidence and, at least 10 days prior to the time of determination 
regarding responsibility, send to each party and the party’s 
advisor, if any, the investigative report in an electronic format or a 
hard copy, for their review and written response.

© Harris Beach PLLC 2021

Allow for Questions and Answers

 After the District has sent the investigative report to the parties and before reaching 

a determination regarding responsibility, the decision-maker(s) must afford each 

party the opportunity to submit written, relevant questions that he/she wants 

asked of any party or witness.

 Questions and evidence about the complainant’s sexual predisposition or prior 

sexual behavior are with limited exception not relevant and generally must be 

excluded. The decision-maker(s) must explain to the party proposing the 

questions any decision to exclude a question as not relevant.

 The District must provide each party with the answers, and allow for additional, 

limited follow-up questions from each party. 

© Harris Beach PLLC 2021

Determination Regarding Responsibility

 The decision-maker(s), cannot be the same person(s) as the Title 

IX Coordinator or the investigator(s).

 The decision-maker(s) must issue a written determination 

regarding responsibility, applying the adopted standard of evidence 

(e.g., preponderance of the evidence).

 The District must provide the written determination to the parties 

simultaneously. 

 The determination becomes final either on the date that the District 

provides the parties with the written determination of the result of 

the appeal, if an appeal is filed, or if an appeal is not filed, the date 

on which an appeal would no longer be considered timely.
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Determination Regarding Responsibility 
(Cont’d)

 The written determination must include:
 Identification of the allegations potentially constituting sexual harassment

 A description of the procedural steps taken from the receipt of the formal 

complaint through the determination, including any notifications to the parties, 

interviews with parties and witnesses, site visits, and methods used to gather 

other evidence 

 Findings of fact supporting the determination

 Conclusions regarding the application of the District’s code of conduct to the 

facts

 A statement of, and rationale for, the result as to each allegation, including a 

determination regarding responsibility, any disciplinary sanctions the District 

imposes on the respondent, and whether remedies designed to restore or 

preserve equal access to the District’s education program or activity will be 

provided by the District to the complainant; and

 The District’s procedures and permissible bases for 

appeal.

© Harris Beach PLLC 2021

Emergency Removals

 There is no prohibition against the immediate removal of a respondent 

from the education program or activity on an emergency basis, provided 

that the District conducts an individualized safety and risk analysis and 

determines that emergency removal is necessary in order to protect a 

student or other individual from an immediate threat to physical health or 

safety  (Note: Education Law Section 3214, IDEA and Section 504 

implications).

 Must provide the respondent with notice and an opportunity to challenge 

the decision immediately after the removal.

 Additionally, there is no prohibition against placing an employee-

respondent on administrative leave during the pendency of a grievance 

process.

© Harris Beach PLLC 2021

Appeals

The District must offer both parties an appeal from a 
determination regarding responsibility, and from any 
dismissal of a formal complaint or any allegations therein, 
on the following bases:
 Procedural irregularity that affected the outcome of the matter;

 New evidence that was not reasonably available at the time the 
determination regarding responsibility or dismissal was made, that 
could affect the outcome of the matter; and

 The Title IX Coordinator, investigator(s), or decision-maker(s) had 
a conflict of interest or bias for or against complainants or 
respondents generally or the individual complainant or respondent 
that affected the outcome of the matter.
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Appeals (Cont’d)

 The District may offer an appeal equally to both parties on additional bases.

 The District must:
 Notify the other party in writing when an appeal is filed and implement appeal 

procedures equally for both parties;

 Ensure that the decision-maker(s) for the appeal is not the same person as the 

decision-maker(s) who reached the determination regarding responsibility or 

dismissal, the investigator(s), or the Title IX Coordinator;

 Ensure that the decision-maker(s) for the appeal does not have a conflict of interest 

or bias, receives required training and follows required standards;  

 Give both parties a reasonable, equal opportunity to submit a written statement in 

support of, or challenging, the outcome;

 Issue a written decision describing the result of the appeal and the rationale for the 

result; and

 Provide the written decision simultaneously to both 

parties.

© Harris Beach PLLC 2021

Informal Resolution

 At any time prior to reaching a determination regarding responsibility 

the District may facilitate an informal resolution process, such as 

mediation, that does not involve a full investigation and adjudication, 

provided certain requirements are met.

 Can’t require the parties to participate in an informal resolution 

process. 

 Can’t offer an informal resolution process unless a formal complaint is 

filed.

 Can’t condition anything on waiver of the right to an investigation and 

adjudication of formal complaints of sexual harassment.

 Can’t offer or facilitate an informal resolution process to resolve 

allegations that an employee sexually harassed a student.

© Harris Beach PLLC 2021

Informal Resolution (Cont’d)

 Any informal resolution process offered following a formal complaint of 

sexual harassment as defined under the regulations must provides to the 

parties a written notice disclosing: 
 The allegations.

 The requirements of the informal resolution process including the 

circumstances under which it precludes the parties from resuming a formal 

complaint arising from the same allegations, 

 provided, however, that at any time prior to agreeing to a resolution, any 

party has the right to withdraw from the informal resolution process and 

resume the grievance process with respect to the formal complaint.

 Any consequences resulting from participating in the informal resolution 

process, including the records that will be maintained or could be shared.

 The District must obtain the parties’ voluntary, 

written consent to the informal resolution process.
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What Recordkeeping is Required?

 Following a formal complaint of sexual harassment as defined 
by the regulations, maintain for 7 years documentation and 
evidence regarding the investigation, including:

 any determination regarding responsibility

 any audio or audiovisual recording

 any disciplinary sanctions imposed on the respondent, and 

 any remedies provided to the complainant designed to 
restore or preserve equal access to the District’s education 
program or activity.

 Any appeal and the result of the appeal.

 Any informal resolution and the result.

© Harris Beach PLLC 2021

What Recordkeeping is Required? (Cont’d) 

 Create and maintain for 7 years, records of any actions, 
including any supportive measures, taken in response to a 
formal complaint of sexual harassment. 
 If no supportive measures are provided, document and maintain the 

reasons why such a response was not clearly unreasonable in light 
of the known circumstances. 

 Document and maintain for 7 years the basis for the District’s 
conclusion that its response to actual knowledge of sexual 
harassment was not deliberately indifferent.

 Document and maintain for 7 years that the District has taken 
measures designed to restore or preserve equal access to its 
education program or activity. 

© Harris Beach PLLC 2021

Questions?
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NYSERDA Introductions 

Bill Flynn, Partner
518-701-2711 

WFlynn@harrisbeach.com

Tracie Lopardi, Partner
716-200-5128 

TLopardi@harrisbeach.com
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NYSERDA Introductions 

 Jaime Marcotte

o Jaime Marcotte is the Team Lead, Program Manager for the Efficiency Planning and Engineering Team 

at NYSERDA. Her team focuses on delivering technical assistance, information and resources to the 

commercial sector with special efforts dedicated to P12 schools and colleges and universities. Jaime 

has been at NYSERDA for 19 years delivering technical assistance through qualified engineering 

consultants to the C&I market. Jaime has a BS in Civil Engineering, an MBA, and an MS in Environmental 

Manufacturing Management.

 Hannah Morgan

o Hannah Morgan is a Project Manager on the Efficiency Planning and Engineering Team at NYSERDA. She 

coordinates the P-12 Schools Initiative, which focuses on increasing clean energy investments across 

schools in NYS. Hannah has been at NYSERDA for 4 years focused primarily on the P-12 sector.  Prior to 

NYSERDA, she worked at SUNY Oneonta for 5 years as the campus Sustainability Coordinator. Hannah 

Morgan earned her bachelor’s and master’s degrees from SUNY College of Environmental Science and 

Forestry in Environmental Science. 

Promoting and funding decarbonization &
energy efficiency projects 

P-12 Schools Initiative 

Joe Berman, Senior Advisor for Market Development

Hannah Morgan, Project Manager for Efficiency Planning & Engineering

Patrick O’Shei: Director of Market Development

Jaime Marcotte: Team Lead, Efficiency Planning & Engineering

Hannah Morgan: Project Manager, Efficiency Planning & Engineering
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Agenda

• NYSERDA Overview

• P-12 Schools Initiative - Program Updates

• Benchmarking Program

• Green and Clean Energy Solutions Program

• Clean Heating and Cooling Screenings 

• FlexTech Program – Indoor Air Quality Studies & Resources 

• Additional NYSERDA Funding Programs 

• Upcoming High-Needs P-12 Program 

• Q&A and Discussion

53

•NYSERDA delivers market solutions that

• Increase statewide energy efficiency and renewables
• Deliver energy savings due to reduced energy use
• Reduce greenhouse gas emissions
• Reduce reliance on fossil fuels
• Increase private investment in clean energy
• Accelerate growth and scale up New York’s clean energy 

economy
• Build a clean energy workforce for the future

Energy experts listening to your needs and connecting you to 
the energy-saving programs that are right for your project, your 
school.

P-12 Schools 
Initiative 

NYSERDA 
Programs

Utility 
Programs

P-12 focused  
effort to 
increase 

awareness 
and adoption

Planning, design, 
technical assistance, 

workforce 
development, 

advanced technology 
solutions

Implementation 
assistance & direct 

incentives

Financing

Financing partners 
include ESCO’s & 

NYPA 
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P-12 Schools Initiative Mission 

The P-12 Schools Initiative promotes clean energy efforts 
by educating, guiding, and assisting school staff with clean 
energy projects and encouraging sustainability principles 
at facilities and in classrooms. 

• Partnerships

• Workshops

• NYSERDA Consultants

• Energy awareness and opportunities

Benchmarking Program 

• Provides up to three years of free energy benchmarking services and an 
operational assessment to eligible schools.

Energy benchmarking is a process of measuring and
analyzing a building’s utility costs, GHG emissions, and energy use over
time or relative to other buildings.

An Operational Assessment is an on-site evaluation of building
equipment and operations and maintenance procedures resulting in a
report identifying areas of opportunity for improvement.

57

Why Participate? 

Participating can help your school:

• Better understand the impacts of COVID-19 on building energy use and 
expenditures

• Lower operating costs and reduce GHG emissions

• Gain recognition for energy efficient and sustainable practices

Benchmarking reports will:

• Compare your school to other participating schools

• Summarize trends in energy use and costs

• Provide ENERGY STAR® scores

After six months of benchmarking, you are eligible for a free on-site Operational 
Assessment resulting in building-specific recommendations.
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Biannual Benchmarking Reports 

• Every six months, your Benchmarking Consultant will issue a 
Benchmarking Report summarizing your energy use. The 
benchmarking report will help you:

o Summarize trends in monthly and annual energy use and costs

o Assess potential energy and cost savings

o Identify buildings with the greatest need for improvement

59

B3 Benchmarking Tool Visuals 

60

How to Get Started 

Contact the Benchmarking Consultant assigned to your region to get 
started:

Benchmarking Consultant Counties Served

Wendel

Kurt Blemel 
kblemel@wendelcompanies.com

Allegany, Broome, Cattaraugus, Cayuga, Chautauqua, Chemung, 
Cortland, Erie, Genesee, Livingston, Monroe, Niagara, Onondaga, 
Ontario, Orleans, Schuyler, Seneca, Steuben, Tioga, Tompkins, Wayne, 
Wyoming, Yates

TRC

Laura Giannini
P-12Schools@trcsolutions.com

Albany, Bronx, Chenango, Clinton, Columbia, Delaware, Dutchess, Essex, 
Franklin, Fulton, Greene, Hamilton, Herkimer, Jefferson, Kings, Lewis, 
Madison,  Montgomery, New York, Oneida, Orange, Oswego, Otsego, Putnam,
Queens, Rensselaer, Richmond, Rockland, Saratoga, Schenectady, Schoharie, 
St. Lawrence, Sullivan, Ulster, Warren, Washington, Westchester 

mailto:kblemel@wendelcompanies.com
mailto:P-12Schools@trcsolutions.com
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Green and Clean Energy Solutions Program

• Reduce annual energy expenditures

• Identify energy saving opportunities 

• Use energy studies and project incentives in capital planning phase

• Increase student and teacher comfort, productivity, and health

• Bring schools in compliance with the aims and future requirements of the 
Community Leadership & Climate Protection Act (CLCPA) 
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Cost-Sharing: Energy Studies 

• Cost-share eligible study costs (up to $250,000 per project)

• Most projects: up to 75%

• High-Need schools: up to 100%

• Energy Study Examples:

• Evaluation of energy efficiency measures

• Carbon reduction studies

• Central heating and cooling systems for conversion off fossil fuels

• Peak load shedding and shifting

• Renewable generation

• Retro-commissioning

• Strategic planning

63

• Indoor Air Quality
• Conduct a comprehensive evaluation of the air distribution systems and building 

controls

• Analyze COVID-safe and effective building solutions balanced with energy efficiency

• Focus on ventilation, filtration, building operation optimization, COVID-safe and 
effective air cleaning, and other appropriate strategies that will allow the building(s) to 
operate as energy efficiently as possible in a COVID-safe manner

• Studies shall reference credible and objective third-party resources to support the 
evaluation, such as ASHRAE Building Reopening Guidelines. 

• IAQ Resources: NYSERDA’s IAQ website shares the preliminary results from IAQ studies, 
in addition to links to the American Society of Heating, Refrigerating and Air-
Conditioning Engineers (ASHRAE) COVID Preparedness website.  This website has 
valuable resources as it relates to guidance on reopening schools. 

Cost-Sharing: Energy Studies (cont.)
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Cost-Sharing: Design
Clean Heating and Cooling and Net Zero Design Projects

• Cost-share eligible design costs (up to $250,000 per project)
- Most projects: up to 75%

- High-need schools: up to 100%

• Clean Heating and Cooling:
- Space and/or water heating or cooling without the use of fossil fuels

- Eligible Projects: Ground Source Heat Pumps (GSHP), Air Source Heat Pumps (ASHP) and Variable Refrigerant Flow 
Systems (VRF)

- Eligible Costs: Development of load calculations, equipment schedules, drawings, mechanical plans, and test 
boreholes

• Net Zero:
- Evaluate reduced energy use of 20% better than current NYS energy codes and estimate the 

impact of the design against school’s net zero potential
- Eligible Projects: Energy efficiency improvements, clean energy projects, on-site renewable energy, battery storage

- Eligible Costs: Design of clean energy and energy efficiency improvements, energy modeling and analysis, 

integrated project delivery and Net Zero design charettes.
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Direct Incentives

• Provides funding for projects that result in an energy load reduction 
through mechanical, equipment and building envelope efficiency efforts. 

• List of Prequalified Direct Incentives on the GCES Program Website

• Custom Direct Incentives 
• For measures not included in the pre-qualified measure list, a custom incentive may be 

available.

• Energy calculations are not required for custom measure submissions. 

• Eligibility:
• Projects eligible for existing investor owned utility incentives are ineligible for incentives 

through the Program.

• New fossil fuel-based systems are ineligible. 
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Complimentary Service -
Clean Heating and Cooling: Technology Screenings

• Schools can receive a FREE Clean Heating and Cooling Technology Screening

• How it works

• NYSERDA consultants will evaluate the installation of ground source heat pumps 
(GSHP), air source heat pumps (ASHP), and variable refrigerant flow systems (VRF).

• For each school building, a 4-5 page screening report will be provided that describes 
capital costs, annual energy consumption impacts, cost changes, investment payback 
period, and environmental outcomes.

• Screenings will outline the benefits and potential savings of installing clean energy 
systems.
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Eligibility Requirements

Applicants must be located in New York State and:

o Be a publicly or privately owned school

o Provide P-12 education

o Be solely occupied by P-12 students and staff

o Pay into the Systems Benefit Charge (SBC) on their electric utility bill
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• The P-12 Schools Initiative Programs can be used in combination with 
energy performance contracts:

• Benchmarking Program –
- The biannual benchmarking reports can be used to help your school measure the impact of the 

energy performance contract. 

- The program has a public dashboard where you can see how your school's energy use intensity (EUI) 
compares with your peers.

• Green and Clean Energy Solutions Program -
- The funding associated with the energy studies and design projects can be used to

• Issue an RFP, oversee the EPC

• Perform energy analysis
- The direct incentive funding can reduce the cost of installing energy efficiency projects associated 

with the EPC. 

Energy Performance Contracting Assistance 

On-site Energy Manager 

 Applicants can opt for full or part time On-Site Energy Manager

 NYSERDA provides a 75% cost share for the On-site Energy Manager,  capped at $100,000 for 
small projects (<$1,000,000 annual energy spend) and $200,000 for large projects.

 Two potential bonus payments of $5,000 for small projects and $7,000 for large projects if:

 OsEM is retained for one full year following conclusion of engagement/previous bonus 
period

 Energy savings of at least 1% over previous year can be demonstrated

School lacks on-
site energy 
manager 
(OsEM)

NYSERDA 
covers 75% of 
costs for hiring  

(OsEM)

School 
develops OsEM 
tasks and goals

OsEM identifies 
facility 

improvements & 

drives behavioral 
change
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Disadvantaged Communities Schools and Buildings - 2022

 Goal: To provide funding to schools located in high-need communities to decarbonize their 
building portfolio and to improve the indoor air quality across their buildings. These activities 
will create healthy, safe, productive and energy efficient learning environments for schools 
across New York State.

 Funding:

 Professional Services (application assistance, energy management, capital planning)
 IAQ Support
 Heat Pump Ready Incentives 
 Decarbonization and Clean Heating and Cooling Projects

 Feedback: 

 If you are interested in providing feedback during program development, e-mail 
Hannah.Morgan@nyserda.ny.gov

NYSERDA Programs - Available Opportunities
Energy Efficiency

FlexTech
Covers up to 50% of 

costs for energy 
studies identifying 
opportunities to 

reduce energy use 
and operating costs

On-Site Energy 
Manager

Covers up to 75% of 
costs for hiring an on-

site energy manager to 
manage/identify energy 
and operation upgrades

Commercial New 
Construction

Offers financial and 
technical support for 
the construction of 
efficient buildings

Benchmarking 
Provides free energy 

benchmarking 
services to P-12 

schools for up to 
three years

GCES 
Provides cost-sharing 

and direct incentives to 
help reduce energy 

loads and assist in the 
conversion to carbon 

free fuels

Clean Energy Technologies & Resiliency

Renewable Heat NY
Incentives/support for installing large 

biomass boilers

NY-Sun
Incentives for installing solar 

panels

Retail Energy Storage Incentive Program
Provides funding for stand alone energy 
storage or systems connected to on-site 

generation

Training & Workforce Development

Building O&M Training
Provides funding to develop training for building operation 

and maintenance staff

Energy Efficiency & Clean Tech Training
Provides funding to training providers for energy efficiency 

and clean technology programs

Clean Transportation

New York Truck Voucher Incentive 
Program

Rebates for purchasing all electric buses

Drive Clean Rebate
Rebates for purchasing electric plug-in 

cars

Charge Ready NY
Incentives for installing electric vehicle 

charging equipment

Thank you for your participation. 

For more information on how NYSERDA can help 
your school, contact:

P12Schools@nyserda.ny.gov

www.nyserda.ny.gov/P-12-Schools

https://twitter.com/NYSERDA

mailto:Hannah.Morgan@nyserda.ny.gov
https://www.nyserda.ny.gov/All-Programs/Programs/FlexTech-Program?gclid=EAIaIQobChMI5fn56cua6gIVlcDICh0UKwGEEAAYASAAEgJ5h_D_BwE
https://www.nyserda.ny.gov/All-Programs/Programs/On-Site-Energy-Manager?gclid=EAIaIQobChMI2oDO9sua6gIVF4_ICh1ddgmcEAAYASAAEgJQYPD_BwE
https://www.nyserda.ny.gov/All-Programs/Programs/New-Construction-Program
https://www.nyserda.ny.gov/All-Programs/Programs/P-12-Benchmarking-Program
https://www.nyserda.ny.gov/All-Programs/Programs/P-12-Green-and-Clean-Energy-Solutions
https://www.nyserda.ny.gov/All%20Programs/Programs/Renewable%20Heat%20NY
https://www.nyserda.ny.gov/All-Programs/Programs/NY-Sun
https://www.nyserda.ny.gov/All%20Programs/Programs/Energy%20Storage/Developers%20Contractors%20and%20Vendors/Retail%20Incentive%20Offer
https://www.nyserda.ny.gov/All-Programs/Programs/Clean-Energy-Workforce-Development/Building-Operations-and-Maintenance-Program#:~:text=NYSERDA's%20Building%20Operations%20and%20Maintenance,and%20maintenance%20workers%20and%20prepare
https://www.nyserda.ny.gov/All-Programs/Programs/Clean-Energy-Workforce-Development/Energy-Efficiency-and-Clean-Technology-Training
https://www.nyserda.ny.gov/All-Programs/Programs/Truck-Voucher-Program
https://www.nyserda.ny.gov/All-Programs/Programs/Drive-Clean-Rebate
https://www.nyserda.ny.gov/All%20Programs/Programs/ChargeNY/Charge%20Electric/Charging%20Station%20Programs/Charge%20Ready%20NY
mailto:P12Schools@nyserda.ny.gov
http://www.nyserda.ny.gov/P-12-Schools
https://twitter.com/NYSERDA
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Commercial New Construction

For new construction and substantial renovations, NYSERDA will support:

o Technical review of schematic design plans or proposed equipment selections 
for energy savings (NYSERDA provides at no cost)

o Energy modeling and analysis to identify potential energy saving opportunities 
(NYSERDA covers 60% of costs, up to $75,000)

o Technical and financial support for zero net energy, deep energy saving 
projects, or smart buildings:

o Technical support – NYSERDA covers 100% (up to $200k) of consultant 
costs for energy modeling and analysis

o Financial support – NYSERDA offers $150/metric ton of CO2 for first year 
GHG reduction and will cover 50% of costs for installing smart building 
equipment

Renewable Technology

 NY-Sun offers incentives and financing for purchasing and installing solar 
panels. Incentive amounts vary by system size and region across the state. 

 Renewable Heat NY provides incentives toward installed costs of high 
efficiency, low-emission wood heating systems. New system must not be 
replacing natural gas system. 

Additional incentives available for thermal storage adders, recycling old 
equipment, and emission control systems.

System System Type Installation Incentive

Large Biomass 
Boiler

(>300 kBtu/h)

Large Pellet Boiler with Thermal 
Storage

65% installed cost ($325,000 cap)

Tandem Pellet Boiler with Thermal 
Storage

75% installed cost ($450,000 cap)

Energy Storage

 FlexTech covers 75% of costs for studies assessing the feasibility of 
energy storage systems 

 Retail Energy Storage Incentive Program provides an incentive or 
installing new, grid-connected:

o Stand-alone energy storage systems OR

o Energy storage systems paired with another on-site generation 
source like solar

 Retail Energy Storage incentive is based on installed storage capacity 
(kWh), and incentive rate assigned to your location

https://www.nyserda.ny.gov/All-Programs/Programs/NY-Sun
https://www.nyserda.ny.gov/All-Programs/Programs/Renewable-Heat-NY
https://portal.nyserda.ny.gov/CORE_Solicitation_Detail_Page?SolicitationId=a0rt000000kXV1yAAG
https://www.nyserda.ny.gov/All-Programs/Programs/Energy-Storage/Developers-Contractors-and-Vendors/Retail-Incentive-Offer
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Clean Transportation

Drive Clean Rebate

 Offers a rebate of up to $2,000 for the purchase or lease of a new electric vehicle

New York Truck Voucher Incentive Program

 Offers incentives for the purchase or lease of all-electric heavy-duty vehicles, like 
buses, when replacing a similar diesel vehicle

 Incentives are based on vehicle size and cost

Charge Ready NY

 Offers rebate of up to $4,000 for each eligible level 2 electric vehicle (EV) charging 
station you install

 You must install an eligible EV charging station and work with a qualified service 
provider

Building Operations and Maintenance

 Designed to assist with developing training programs to advance the skills of building 
operations and maintenance workers

 Eligible projects include:

o Curriculum development

o Career pathways training

o Internships, apprenticeships, coaching/mentorships

o Training trainers

 Proposals must be for buildings or groups of buildings with annual energy 
expenditure greater than $1 million per year

 NYSERDA will cover up to 50% of project costs, capped at $400,000 

Energy Efficiency and Clean Technology Training

 Supports projects that develop and deliver training, provide hands-on experience, and job 
placement assistance to ensure that clean energy workers have the skills businesses need

 Eligible activities include:

o Developing, modifying, or implementing curriculum

o Delivering training (online, classroom, on-site, etc.)

o Equipment purchase for hands-on training

o Hiring and training instructors

o Internships and apprenticeships

o Job placement services

 Proposals must request between $50,000 and $250,000

 Proposer is required to cost-share 30% of project costs

https://www.nyserda.ny.gov/All-Programs/Programs/Drive-Clean-Rebate
https://www.nyserda.ny.gov/All%20Programs/Programs/Truck%20Voucher%20Program
https://www.nyserda.ny.gov/All-Programs/Programs/ChargeNY/Charge-Electric/Charging-Station-Programs/Charge-Ready-NY
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Student Residency, 

Homelessness and Discipline 

in a Remote Learning World

Brendan Kelleher, Partner 
716-200-5119 

BKelleher@harrisbeach.com

Jessica Simonetti, Law Clerk
585-419-8873 

JSimonetti@harrisbeach.com

© Harris Beach PLLC 2021

Agenda

Residency – Domicile, Procedural Reminders

Homelessness – Top 5 Procedural Things to Know

Student Discipline

© Harris Beach PLLC 2021

Student Residency
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Domicile – there is only one!

Domicile = (1) physical presence + (2) intent to reside 
in the district.

A person can only have one domicile.

A domicile is not lost until it is abandoned and another is 
established through action and intent.

© Harris Beach PLLC 2021

Domicile and Remote Learning

 With the COVID-19 related challenges of the past 11 months and 
some schools remaining in an all-remote instructional model, we 
have seen an increase in the number of students openly not living 
day-to-day within their school districts’ geographic boundaries for 
various reasons (e.g. child care issues, parents fleeing to a warmer 
climate).

 Do NOT make a hasty judgment about student residency here.  It 
will still be determined by the domicile.  

 Gather facts from parents and other sources about the intent to 
return to the school’s geographic area, the expected length of 
student’s stay out of the district, are their travel arrangements 
made for return to the District etc.

© Harris Beach PLLC 2021

Presumption of Residency with Parents

It is presumed that a child resides with his or her parents
 This can be rebutted where the parents have totally and permanently 

transferred custody and control to someone else.

 Factors:

 Where child lives

 Who exercises legal authority over the child

 Whether that authority can be revoked or modified

 Who makes educational or life decisions about the child

 May require:

 Affidavit indicating that they are parents with whom the child resides or

 Affidavit indicating parental relation to the child with total and 
permanent custody and control and describing how permanent custody 
and control was obtained 
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Emancipated Students

A student is considered to be emancipated—and not 
residing with his/her parents—when he/she:

 Above compulsory school age

 Lives separate and apart from parents

 Self-supportive

 No intent to return to parents

© Harris Beach PLLC 2021

Joint Custody

Reminder: only one educational residence

Apply traditional residency test and factors

 If parents “essentially divide” time with child, parents 
choose the child’s residence

© Harris Beach PLLC 2021

Court Orders Regarding School 

Attendance
 Court Orders only demonstrate the rights of the parties in a child custody matter – they 

do not overturn the Education Law.

 Court Orders should generally be followed absent a concern that by doing so, the school 

will violate the Education Law.  

 Too often, a well intentioned Judge or an attorney for one of the parties in a custody 

matter drafts an Order that lists a particular school or school district as the child’s 

educational residence - rather than stating that the child’s educational residence is with 

mom or dad or another legal  guardian.  

 These Judicial Orders fairly may be questioned, and the school may ask the parties to 

amend the Order to simply place educational residence with one party or another.  

 If need be, the District may challenge such an Order by following its residency policy and 

procedures.

.



2/10/2021

30

© Harris Beach PLLC 2021

Evidence of Residency/ Non-Residency

Pay stubs

 Income tax forms

Utility bills

Voter registration

Driver’s license

Membership documents that are based on residency

© Harris Beach PLLC 2021

Other Forms of Evidence

Surveillance

Home Visits 

Social Media

© Harris Beach PLLC 2021

No Single Piece of Evidence is 

Determinative for Residency Question

Reminder: Domicile requires both physical presence and
the intent to reside in the District

School may require multiple forms of evidence to make 
sure that both elements are met

Examples of Insufficient Evidence (on its own):
 Mere ownership of property in the district

 Mere renting of property in the district

 Pending home construction

 Payment of taxes
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Enroll First, Ask Questions Later

Even if the District has doubts about the student’s 
residency, it must immediately enroll the student and 
then solve the dispute.

Enrollment means:
 Full access and participation in all school classes and activities 

 Transportation

 Free school lunches

© Harris Beach PLLC 2021

Residency Dispute Procedures

Make sure to have a specific residency dispute 
procedure in place so these disputes can be resolved 
efficiently and expeditiously.

© Harris Beach PLLC 2021

Homelessness
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“Homeless Child”

 “Homeless Child” means:
 a child or youth who lacks a 

 fixed, 

 regular, and 

 adequate night-time residence

Unaccompanied Youth

© Harris Beach PLLC 2021

Top Five Procedural Requirements

 Immediate Enrollment

Appoint Homeless Liaison

Establish Procedures for Dispute Resolution

Written Notification to Parents if belief that student is not 
homeless

Appeal Procedures

© Harris Beach PLLC 2021

1. Enroll First

Immediately enroll the student who is homeless, 
even if:

The District doubts that the student is homeless

The student has no school records, medical records, 
immunizations, proof of residency, guardianship 
papers, birth certificate or other documents normally 
required.

The student missed application or enrollment 
deadlines 
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What Does “Immediate Enrollment” 

Mean?

Attending classes

Fully participating in school activities

Free lunches

Transportation to and from school (if requested)

Full access to all other programs and services to which 
resident students have access

© Harris Beach PLLC 2021

Transportation

Only required if the parents or the liaison requests for 
transportation to be provided.

 If staying in the same school district, that district must 
provide or arrange transportation to and from the school 
of origin.

 If crossing district lines, both districts must determine 
how to divide the responsibility and share the cost of 
transportation.

© Harris Beach PLLC 2021

2. Familiarize McKinney-Vento Liaison 

With Role

McKinney-Vento (“MV”) Liaison – primary contact 
between:
 Families and school staff

 District and local service agencies and programs

School districts are required to have an MV liaison under 
federal and New York State education laws.
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Responsibilities of MV Liaison 

 Identify homeless students, ensure they enroll and have full and 
equal opportunity to succeed.

 Inform families about services available.

 Keep a record of all homeless students, their grade level and their 
nighttime residence for the year and report to NYSED.

 Assist homeless child/parents/guardian in bringing appeals.

 Maintain record of all appeals of enrollment, school selection 
and transportation determinations.

© Harris Beach PLLC 2021

Special Relationship to Unaccompanied 

Youth

 Make sure these youths are familiar with their rights and the law

 Assist in enrollment 

 Inform of right to transportation

 Help with appeals

 Develop relationship with shelters

 Create materials to explain rights to youth

© Harris Beach PLLC 2021

3. Have Dispute Resolution Procedure in 

Place
The District must establish procedures for how to 

promptly resolve disputes regarding:
 Status as a homeless child or unaccompanied youth
 School selection
 Transportation 

Policy should include:
 Detailed description of the dispute resolution procedure

 Immediate enrollment

 Written notice

 Detailed instruction of the appeal process
 Any required forms that the parents or District need to fill out
 The MV Liaison’s responsibilities
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4. Provide Parents a Warning Letter and 

Opportunity to Submit Information

 If the District believes that a child is not homeless or 
entitled to transportation, there is a two step process it 
must utilize before taking action:

 (1) Written Notice:
 Suspicion of non-homelessness

 The name, address and telephone number of the homeless 
liaison

 Reasonable time period to respond

© Harris Beach PLLC 2021

Procedure (continued)

 2) Final Determination:
 Parents have right to appeal within 30 days

 Petition form for commencing an Appeal

 District must wait 30 days before excluding child (to allow for 
time to appeal). During 30 days:
 Immediately admit the child to the school of choice while the dispute is 

being resolved

 Provide transportation while the dispute is being settled

 If parent appeals, child is entitled to continue to attend school until the 
Commissioner renders a decision on the appeal

© Harris Beach PLLC 2021

Reminder for Reviewing Homelessness 

Cases

Review homelessness cases at least 2-3 months before 
the end of each school year.
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5. Appeal Process

The parent may appeal the District’s decision to the 
Commissioner of Education

Parent must appeal within 30 days of the written 
determination 

Child must remain enrolled throughout the entire appeal 
process

Commissioner will uphold the District’s decision unless 
arbitrary and capricious

Each case is fact specific – take time to investigate and 
develop factual record.

© Harris Beach PLLC 2021

Student Discipline in a Remote 

Instructional World

© Harris Beach PLLC 2021

Student Discipline With Remote Learning

 With many schools using a remote or distance learning 

instructional model, misconduct today often occurs off-campus.  

Therefore, schools must look for the requisite nexus between the 

misconduct and the school in order to discipline off-campus 

misconduct under NY Education Law 3214.  

 Update student handbook policies regarding use of district 

technology to reflect that the devices provided by the school are for 

educational purposes only, and any misconduct via that device 

may lead to student discipline by the school. Also note that a 

student turning off the device during class or failing to log in 

altogether constitutes either misconduct and/or a student absence.

108



2/10/2021

37

© Harris Beach PLLC 2021

Student Discipline Options

 All students remain entitled to the due process requirements of 

Education Law 3214.

 Special Education students remain entitled to all rights and due 

process under 3214 and the IDEA.  But providing certain required 

services during an out of school suspension can be challenging. 

 Admittedly, student discipline options are more limited in a  fully 

remote model or even in a hybrid model.  In-school suspension for 

more minor infractions is not a viable option if fully remote.  

 But out of school suspension is still available – albeit with 

challenges related to providing tutoring for qualifying students.

© Harris Beach PLLC 2021

What to do with the parent who interrupts  

a remote classroom discussion?

COVID-19 has seemingly mass produced experts in 
curriculum and instruction across all segments of society.  

How should schools address an interruption to a remote 
classroom by a parent offering an opinion on curriculum, 
or the method or level of instruction – too often using 
language that is inappropriate for a classroom setting?

Schools cannot punish students for the sins of their 
parents.

© Harris Beach PLLC 2021

Policy for Remote Learning

Have a written policy -- signed by the student and parent 
-- regarding acceptable use of school technology and 
devices for remote learning. That policy should include: 

 (1) the student not recording a class; 

 (2) the student working in an area where the images of 
other students are not visible to others not in the class; 

 (3) a statement that the parent or anyone else present 
with the student shall not interrupt the instruction.

BUT – enforcement of policy is difficult and limited. 
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QUESTIONS?

© Harris Beach PLLC 2021

Education Law § 2-d, Data 

Privacy and Security

Howard Goldsmith, Partner
518-701-2736 

HGoldsmith@harrisbeach.com

Amanda Jackson, 
Senior Counsel

518- 701-2888 
AJackson@harrisbeach.com

© Harris Beach PLLC 2021

Agenda for Section 2-d Presentation

Statues and Regulations

 Intent of the Law

District Duties and Responsibilities

Third-Party Contractors

Data Privacy Agreements (DPA)

Best Practices in Developing and Confirming DPAs

Recommendations in Working with Third-Party 
Contractors

Questions and Comments
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Data Privacy and Security –

Statutes and Regulations
Education Law Section 2-d – Effective April 2015

 8 NYCRR Part 121 – Commissioner’s Regulations 
implementing Education Law § 2-d. Various drafts, but 
finally adopted by the Board of Regents in January 2020

Family Educational Rights and Privacy Act (FERPA) –
Originally adopted in 1974

Children’s Online Privacy Protection Act (COPPA) –
Adopted 1998

NYS Technology Law Section 208 – Adopted 2019.

© Harris Beach PLLC 2021

District Duties and Responsibilities under 

Education Law Section 2-d and Part 121 of 

the Commissioner’s Regulations

Set consistent definitions to enhance student, teacher 
and principal data and avoid breach

Develop Parents’ Bill of Rights including complaint 
procedure

Adopt Data Security and Privacy Policies aligned with 
industry standards and best practices to protect 
personally identifiable information (PII)

Develop action plan with reporting requirements in the 
event of a breach and coordinate with the SED Chief 
Privacy Officer (CPO)

© Harris Beach PLLC 2021

District Duties and Responsibilities 

(cont.)

Train staff and employees on data privacy and security

Appoint a Data Protection Officer, 8 NYCRR §121.8

Make sure District’s Third-Party Contractors are in 
compliance with these provisions:
 Data Privacy Agreements (DPA)

 Supplemental Bill of Rights with Contractors

 Data Security and Privacy Plan

 Confirm breach procedures by Third-Party Contractors and 
Subcontractors

 Civil penalties for breach by Third-Party Contractors 
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Third-Party Contractors
Defined under Education Law § 2-d(1)(k) and 8 NYCRR §
121.1(s):

Third-party contractor means any person or entity, other than an
educational agency, that receives student data or teacher or principal data
from an educational agency pursuant to a contract or other written
agreement for purposes of providing services to such educational agency,
including but not limited to data management or storage services,
conducting studies for or on behalf of such educational agency, or audit or
evaluation of publicly funded programs. Such term shall include an
educational partnership organization that receives student and/or teacher
or principal data from a school district to carry out its responsibilities
pursuant to Education Law Section 211-e and is not an educational
agency, and a not-for-profit corporation or other nonprofit organization,
other than an educational agency.

© Harris Beach PLLC 2021

Third-Party Contractors (cont.)

 Is the current statutory and regulatory definition of Third-Party 
Contractors clear?

 What and who is a Contractor under this definition?

 Is implementation of the Section 2-d and Part 121 
requirements practical to all possible Third-Party Contractors?

 Is the intent of these provisions met through application and 
implementation of 2-d and Part 121, or do other statutory and 
regulatory provisions meet these same purposes for certain 
entities and individuals? 

© Harris Beach PLLC 2021

NYSED Office of Data Privacy and 

Security

NYSED Office of Data Privacy and Security 
http://www.nysed.gov/data-privacy-security

Chief Privacy Officer (CPO) is appointed for a period of 
three years to report to the Commissioner on matters 
affecting privacy and security of student, teacher, and 
principal data. Education Law § 2-d(2)

CPO is Tope Akinyemi

NYSED Office of Data Privacy and Security has issued 
some model forms and policies 
http://www.nysed.gov/data-privacy-security/model-forms-
and-policies

http://www.nysed.gov/data-privacy-security
http://www.nysed.gov/data-privacy-security/model-forms-and-policies
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Data Privacy Agreement (DPA)

NYS Model Data Privacy Agreement
 Article I – Definitions

 Article II – Privacy and Security of PII

 Article III – Parent and Eligible Student Provisions

 Article IV – Miscellaneous

Exhibit A – Parents’ Bill of Rights

Exhibit B – Supplemental Bill of Rights for Contractor

Exhibit C – Contractor’s Data Privacy and Security Plan
 NIST CSF Table, https://www.nist.gov/cyberframework/new-

framework

© Harris Beach PLLC 2021

Key Components of the DPA

Definitions

Reference to Service Agreement with the District

Training of employees and subcontractors

Status of data when Agreement has ended

Breach notice, penalty, cost, and cooperation with DPO 
and CPO

Use of encryption

Supplemental Bill of Rights
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Key Components of the DPA (cont.)

Challenges to data accuracy

Acknowledgement and assurances of compliance with 
applicable NYS and federal law regarding privacy and 
security of PII

 Limited use of PII provided by the District

Contractor’s Data Privacy and Security Plan

Alignment with National Institute for Standards and 
Technology Framework for Improving Critical 
Infrastructure Cybersecurity Version 1.1. 
https://www.nist.gov/cyberframework/new-framework

https://www.nist.gov/cyberframework/new-framework
https://www.nist.gov/cyberframework/new-framework
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Developing the DPA

Make sure you have a DPA with needed exhibits in place 
with your Third-Party Contractors 

All Districts were required to have DPAs in place with 
Third-Party Contractors by October 1, 2020

Harris Beach (as well as other law firms providing 
services to School Districts) are Third-Party Contractors. 
HB sent out a compliant DPA to District clients in 
September and a reminder has gone out on or about 
February 4, 2021. 
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Recommendations in Developing 

DPAs with Third Party Contractors
1. Use the NYSED template as a framework for your 

DPAs.

2. While the NYSED template is not required, it will help 
promote consistency which will be most useful for 
Districts in current and future compliance with your 
District’s various Third-Party Contractors.

3. Make sure your vendors are “Third-Party Contractors” 
prior to pursuing and developing a DPA.

4. The District should allow flexibility in working with its 
various Contractors to individualize the DPA as needed.
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DPA Recommendations (cont.)

5. Keep your Service Agreement and DPA separate.

6. Make sure the Contractor has signed the DPA as well 
as both Bills of Rights.

7. Do not let your Contractors drive the process and claim 
the District must use their DPA if it wants the services. 
Contractors will need to meet the same or similar 
standards and requirements with all of its NYS School 
District clients.

8. Make sure your Bill of Rights is up-to-date and posted 
on your website.



2/10/2021

43

© Harris Beach PLLC 2021

DPA Recommendations (cont.)

9. Only post the Contractor’s Bill of Rights on your 
website for public access. The DPA and Contractor’s 
Data Privacy and Security Plan should be kept 
confidential.

10.Keep up to date on any changes and revisions to 
Education Law Section 2-d and 8 NYCRR Part 121.

11.The District’s DPO must review the submitted DPA, Bill 
of Rights, and the Data Security and Privacy Plan from 
the Contractor. The DPO needs to feel comfortable with 
the representations made by the Contractor to ensure 
the privacy and security of District provided PII.  
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Open Discussion

Questions, Comments, Open Discussion

 Feel free to reach out to your HB attorney if you have any 
questions or additional concerns.

 Thank you!

Howard J. Goldsmith Amanda Jackson

(518) 701-2736 (518) 701-2888

hgoldsmith@harrisbeach.com ajackson@harrisbeach.com
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IT’S ALL ABOUT BALANCE
Key Legal Considerations Regarding Student and Staff Speech 

Douglas Gerhardt, Partner
518-701-2738 

DGerhardt@harrisbeach.com

Laura Purcell, Partner
585-419-8730

LPurcell@harrisbeach.com
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Student Speech On and Off Campus

© Harris Beach PLLC 2021

Tinker v. Des Moines Indep. Cmty. Sch. Dist., 

393 U.S. 503 (1968).

 Supreme Court applied free speech rights to students.
 Students do not “shed their constitutional rights to freedom of speech or 

expression at the schoolhouse gate.”

 School district impermissibly disciplined students who wore 

armbands to school in protest of Vietnam War.

 Student conduct was a “silent, passive expression of opinion, 

unaccompanied by any disturbance or disorder.”

 Students may generally express their opinions if done “without 

materially and substantially interfering” with school operations 

and without intruding on the rights of others. 
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Noteworthy Supreme Court Cases Post Tinker

Bethel v. Fraser, 478 U.S. 675 (1986)

 May regulate speech that is “vulgar, offensive, lewd
and indecent” – regardless of substantial disruption

Hazelwood School District v. Kuhlmeier, 484 U.S. 260
(1988)

 May regular school sponsored speech

Morse v. Frederick, 551 U.S. 393 (2007)

 May regulate speech that promotes illegal activity such
as illegal drug use
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Tinker Standard - Key Inquiries

 Whether school may reasonably forecast the student’s 
speech/expression will substantially disrupt the educational 
environment.

 Schools do not have to show actual disruption.

 Whether the student’s speech/expression demeans certain 
individuals or groups. 
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Political Speech

Students may engage in political speech or wear clothing 
that displays support for a political party or candidate

Merely making someone upset or uncomfortable does 
not equal substantial disruption.  
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Confederate Flag

 Overwhelmingly, federal court cases have agreed that a public 
school district may ban students from wearing and/or displaying 
the Confederate flag on school property, as it is a well-known 
symbol of racism and white supremacy. 

 Second Circuit has generally recognized that schools have 
affirmative duty to prevent harmful effects of substantial disruption. 

 School may use facts to reasonably forecast that the flag will 
substantially disrupt or materially interfere with school activities.

 Under DASA and other laws, schools must protect students from 
bullying, discrimination and harassment.  
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Black Lives Matter / Blue Lives Matter

 A student wearing a Black Lives Matter shirt or displaying a BLM 
symbol would likely be protected for wearing that symbol under the 
First Amendment.  

 This is because the student is expressing her opinion on a social 
justice issue (even if viewed to be political by some) in a nonviolent 
manner, similarly to the armbands in Tinker as a “silent, passive 
expression of opinion, unaccompanied by any disturbance or 
disorder.”

 Absent clear delineation with respect to potential for substantial 
disruption, Blue Lives Matter shirts would also likely be protected.

© Harris Beach PLLC 2021

Guns / Violence
 Federal appellate court held school could not prohibit a T-shirt with 

an image of guns supporting the National Rifle Association.  
Newsom v. Albermarle County Sch. Bd., 354 F.3d 249 (4th Cir. 
2003).

 Court held that school could not prohibit a T–shirt that displayed a 
large picture of a M16 rifle framed above and below with stanzas 
from the U.S. Marine Corps Creed and included the “Without my 
rifle, I am useless.... I must shoot straighter than my enemy who is 
trying to kill me. I must shoot him before he shoots me.” Griggs ex 
rel. Griggs v. Fort Wayne School Bd., 359 F.Supp.2d 731 (N.D. Ind. 
2005)

 Changed world may lend support to substantial disruption argument.
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Student Protests 
 On Campus: 

 School rules apply (e.g., attendance).

 Is it reasonably likely that a protest would result in a material and 
substantial disruption to school operations?

 Most public schools are limited public forums.

 Can restrict time, place and manner if restrictions on speech serve a 
compelling interest.

 School may consider the appropriateness of a topic but may not 
favor a particular viewpoint.

 Off Campus: Where an event is related to the school (e.g., athletic 
contests), school officials maintain reasonable control over student 
speech.

 May also lead to discipline / consequences if nexus/code of conduct 
violation – e.g., where foreseeable that the conduct, threats, 
intimidation or abuse might reach school property.
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Employee Speech on and Off Campus
“I may disagree with what you say but defend to the death your right 

to say it”  . . . but not always

© Harris Beach PLLC 2021

Constitutional Issues 

 Constitutional Free Speech and Free Association protections 
are the strongest when employees are off-duty.

 First Amendment Analysis:

 Step 1: Determine if the employee’s activity was undertaken 
pursuant to the employee’s official duties – if yes, then no 
protection (Garcetti v. Ceballos).

 Step 2: If the speech (e.g. social networking) is not in 
furtherance of the employee’s official duties, does it touch upon 
a matter of public concern? (Pickering v. Board of Education).

140
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Speech Pursuant to Official Duties

 When public employees make statements pursuant to their 
official duties, the employees are not speaking as citizens for 
First Amendment purposes.

 The Second Circuit has interpreted Garcetti to mean that 
speech is made pursuant to an employee’s job duties if the 
speech “owes its existence to a public employee’s 
professional responsibilities” and is made “in furtherance” of 
those responsibilities.  Weintraub v. Bd. of Ed. of the City Sch. 
Dist. of the City of N.Y., 593 F.3d 196, 201-203 (2d Cir. 2010).

141
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Captive Audience

 The First Amendment does not entitle teachers to advocate for a 
particular viewpoint while teaching a captive audience of students.

 A school district may prohibit the teacher from engaging in such 
expression during the work day when the teacher has a captive 
audience. 

 A school district may establish policies prohibiting staff members 
from wearing clothing featuring political statements.
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Staff BLM T-Shirts

 Is this political speech or not?

 Parse out from politics to allow – e.g., “Our staff has made clear to us 
and I fully support this belief, that their choice to demonstrate support 
for our Black and Brown students by wearing T-shirts and pins, is not 
meant to be a political statement,". "It is intended as an act of 
kindness, love and support for the benefit of modeling civility for all 
students.”  Joint statement from Fairport Superintendent Brett 
Provenzano and Board President Peter Forsgren. (Oct. 2020) 

 Strong feelings from students and parents on allowing and 
disallowing.

 What about ____ Lives Matter?

 Must avoid viewpoint discrimination.    
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Off Duty Speech

 Pickering v. Board of Education, 391 U.S. 563 (1968) -
Balances a public employee’s right  to speak on matters of 
public concern against a governmental employer’s interest 
as an employer in promoting the efficiency of the public 
services it performs through its employees.

 Must be more than personal gripes over workplace issues 
such as job assignments or behavior of supervisors.

144
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More recent case law evolved in the Facebook era stand 
for the proposition that a public employer can still 
discipline an employee if it had adequate justification for 
treating the employee differently from any other member of 
the public. Munroe v Cent. Bucks Sch. Dist., 805 F3d 454 
(3d Cir 2015); see also De Ritis v. McGarrigle, 861 F3d 
444, 458 (3d Cir 2017).
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Two-Part Test

 (1) Whether the employee spoke as a citizen on a matter of public 
concern:

 If NO: then the employee has no First Amendment cause of 
action based on his or her employer’s reaction to the speech.

 If YES: then there may be a First Amendment claim and the 
court must determine:

 (2) Whether the relevant government entity had an adequate 
justification for treating the employee differently from any other 
member of the general public.

146
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Is the Speech Made on a Matter of 

Public Concern?

 Generally, “speech on any matter of political, social, or other 
concern to the community” is speech on a matter of public 
concern that is entitled to protection by the First Amendment.

 The focus is on the motive of the speaker and attempt to 
determine whether the speech was calculated to redress 
personal grievances or whether it had a broader public 
purpose.

 Expressing dissatisfaction with working conditions is not, by 
itself, speech on matters of public concern.

147



2/10/2021

50

© Harris Beach PLLC 2021

Is There Adequate Reason for Treating the 

Employee Differently Than a Citizen?

 Even if an employee’s speech was made as a citizen on a matter of 
public concern, a public employer can still discipline the employee if it 
“had an adequate justification for treating the employee differently from 
any other member of the general public.”

 Courts have consistently held that a public employer may discipline 
employees for otherwise protected speech if: 

 (1) the speech was likely to be disruptive; 

 (2) the potential for disruption outweighs the First Amendment value 
of plaintiff’s speech; and 

 (3) the employer undertook the discipline not in retaliation for the 
speech, but because of the potential for disruption.
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Czaplinski v. Board of Educ. of Vineland, 
No. 15-2045, 2015 WL 1399021 (D.N.J. Mar. 26, 2015)

 School district security guard was terminated after she posted on social media, 
“Praying hard for the Philly cop shot today by another black thug … may[be] all 
white people should start riots and protests and scare the hell out of them” after a 
local police officer was killed in the line of duty by an African American assailant. 

 The court found that the security guard was speaking as a private citizen, 
because she was speaking “on her own time” and “outside of her job duties.” 

 The court found that the school district’s actions did not violate the First Amendment 
because the security guard failed to show that “her interest in free speech likely 
outweighs Defendant’s interest in avoiding a perception of racial bias and 
maintaining security.”

 The court recognized district’s significant interest in ensuring that its employees, 
particularly security guards whose positions require dispute resolution and 
maintenance of the peace, are respected and do not appear to be biased against 
certain groups of people.
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Employee Speech – Key Points

Employee’s activity undertaken pursuant to the 
employee’s official duties is not afforded First 
Amendment protection

 Employee speech not furthering employee duties may 
be acceptable if on a matter of public concern

Set rules for employees about speech activities even off 
school time.

Establish expectations and notice to employees
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Thank you!

ANY QUESTIONS?


